North Somerset Council

REPORT TO THE PUBLIC RIGHTS OF WAY SUB
COMMITTEE

DATE OF MEETING: 26 NOVEMBER 2019

SUBJECT OF REPORT: UPGRADE OF BRIDLEWAY AX 10/108

AND AX 30/67 COPTHORN LANE TO
BYWAY OPEN TO ALL TRAFFIC

TOWN OR PARISH: WRINGTON/BURRINGTON
OFFICER/MEMBER PRESENTING: ELAINE BOWMAN
KEY DECISION: NO
RECOMMENDATIONS

It is recommended that

() The Public Rights of Way Sub Committee authorise the relevant officer to
deny this application relating to Mod 22 Copthorn Lane on the grounds that
there is not sufficient evidence to upgrade Bridleways AX 10/108 and AX
30/67 to Byways Open to All Traffic.

1. SUMMARY OF REPORT

Bridleways AX 10/108 and AX 30/67 were the subject of a full investigation following
the submission of an application by Mr Gwyn Bedford Thomas dated 15 October
1991. That application claimed that the route from Havyatt Green Farm to the A368
known as Copthorn Lane should be recorded as Byways Open to all Traffic. This
route due to ward boundaries passes over AX 10/108 and AX 30/67 as illustrated on
the attached plan.

In 1994 a Byway Open to all Traffic Order was made which when advertised
attracted objection which led to a Public Inquiry and determination by an Inspector,
appointed by the Secretary of State dated 12 November 1996. That Inspector’s
decision was that the Order should not be confirmed.

A second application was submitted to North Somerset Council on the 14 February
1997 claiming that additional evidence had been found which suggested that this
route had been used as a Public Carriage Road therefore, should be recorded as a
Byway Open to all Traffic. The applicant claimed that the previous Inspectors



interpretation of the evidence and final decision was inaccurate, however did not
choose to challenge that decision within the High Court.

This report is required to consider the new evidence, in conjunction with the
evidence previously considered to ascertain whether this information would have led
to a different decision and that Bridleways AX 10/108 and AX 30/67 should be
recorded as a Byway Open to All Traffic.

Such application for a Definitive Map Modification Order is submitted under Section
53(5) of the Wildlife and Countryside Act 1981. The effect of this request, should an
Order be made and confirmed, would be to amend the Definitive Map and Statement
for the area. The application relates to the route A-B-C-D-E shown on the attached
Location Plan, commencing from existing Bridleway AX 30/67 known as Copthorn
Lane and proceeding onto Bridleway AX 10/108 to the junction of the A368.

This report is based on minimal historical documentary evidence, and the previous
Inspectors Decision Notice. A Location Plan, EB/Mod 22, showing the route as a
bold black dashed line A-B-C-D-E being claimed is attached.

In order that members may consider the evidence relating to this application, further
details about the claim itself, the basis of the application, and an analysis of the
evidence are included in the Appendices to this report, listed below. Also listed
below are the Documents that are attached to this report. Members are welcome to
inspect the files containing the information relating to this application, by
arrangement with the Public Rights of Way Section.

Location Plan EB/MOD22

Appendix 1 — The legal basis for deciding the claim

Appendix 2 — History and Description of the First Claim

Appendix 3 — History and Description of the Second Claim

Appendix 4 — Analysis of the Documentary Evidence submitted by the Applicant
Appendix 5 — Consultation and Landowner Responses

Appendix 6 — Summary of Evidence and Conclusion

Document 1 — The Planning Inspectorate Decision dated 15 November 1996
Document 2 — “The Wrington Vale Light Railway” by Avon Anglia Productions ISBN
090546611X.

2. POLICY

The maintenance of the Definitive Map should be considered as part of the
management of the public right of way network and so contributes to the corporate

plan “Health and Wellbeing” and “Quality Places™.
3. DETAILS
Background

i) The Legal Situation




North Somerset Council, as Surveying Authority, is under a duty imposed by the
Wildlife and Countryside Act 1981, Section 53(2) to keep the Definitive Map and
Statement under continuous review. This includes determining duly made
applications for Definitive Map Modification Orders.

The statutory provisions are quoted in Appendix 1.

i) The Role of the Committee

The Committee is required to determine whether or not a Definitive Map Modification
Order should be made. This is a quasi-judicial decision and it is therefore
essential that members are fully familiar with all the available evidence.
Applications must be decided on the facts of the case, there being no
provision within the legislation for factors such as desirability or suitability to
be taken into account. It is also important to recognise that in many cases the
evidence is not fully conclusive, so that it is often necessary to make a judgement
based on the balance of probabilities.

The Committee should be aware that its decision is not the final stage of the
procedure. Where it is decided that an Order should be made, the Order must be
advertised. If objections are received, the Order must be referred, with the objections
and any representations, to the Planning Inspectorate who act for the Secretary of
State for Food and Rural Affairs for determination. Where the Committee decides
that an order should not be made, the applicant may appeal to the Planning
Inspectorate.

Conclusion

As this report relates to a route A-B-C-D-E which is recorded on the Definitive Map
as Bridleways it is necessary for the Committee to consider whether, given the
evidence available, that a highway shown in the map and statement as a highway of
a particular description ought to be there shown as a highway of a different
description.

If the Committee is of the opinion that this relevant test has been adequately met, it
should determine that a Definitive Map Modification Order should be made. If not,
the determination should be that no order should be made. See Appendix 1.

4. CONSULTATION

Although North Somerset Council is not required to carry out consultations at this
stage affected landowners have been contacted. In addition to this Wrington Parish
Council, Local members, interested parties and relevant user groups have also been
included. Detail of the correspondence that has been received following these
consultations is detailed in Appendix 5.

5. FINANCIAL IMPLICATIONS

At present the council is required to assess the information available to it to
determine whether there is sufficient evidence to support the application. There will
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be no financial implications during this process. Once that investigation has been
undertaken, if authority is given for an Order to be made then the Council will incur
financial expenditure in line with the advertisement of the Order. Further cost will be
incurred if this matter needs to be determined by a Public Inquiry. These financial
considerations must not form part of the Committee’s decision.

Costs
To be met from existing Revenue Budget.

Funding
To be met from existing Revenue Budget.

6. LEGAL POWERS AND IMPLICATIONS

Section 53 of the Wildlife and Countryside Act 1981. The Wildlife and Countryside
Act 1981 requires that applications which are submitted for changes to the Definitive
Map and Statement are determined by the authority as soon as is reasonably
possible, within 12 months of receipt. Failure will result in appeals being lodged and
possible directions being issued by the Secretary of State.

7. CLIMATE CHANGE AND ENVIRONMENTAL IMPLICATIONS

Improvements or additional routes added to the Public Rights of Way Network
encourage sustainable travel by enabling the public to walk, cycle or ride a horse
across our District reducing carbon emissions and improving our Environmental
footprint.

8. RISK MANAGEMENT

The Wildlife and Countryside Act 1981 requires that applications which are submitted
for changes to the Definitive Map and Statement are determined by the authority as
soon as is reasonably possible. Due to the number of outstanding applications
awaiting determination officers of North Somerset Council, in conjunction with the
PROW Rights of Way Sub Committee have agreed a three-tier approach when
determining the directed applications. A report was presented to the Committee in
November 2016 which outlined a more streamline approach. This could result in
challenges being made against the Council for not considering all evidence.

The applicant has the right to appeal to the Secretary of State who may change the
decision of the Council (if the Council decided not to make an Order) and issue a
direction that an Order should be made. Alternatively, if an Order is made objections
can lead to a Public Inquiry.

9. EQUALITY IMPLICATIONS

No - Public rights of way are available for the population as a whole to use and enjoy
irrespective of gender, ethnic background or ability and are free at point of use.



10. CORPORATE IMPLICATIONS

Any changes to the network will be reflected on the GIS system which forms the
basis of the relevant corporate records.

11. OPTIONS CONSIDERED

The options that need to be considered are:

1. Whether the new evidence supports the making of a Definitive Map
Modification Order for the upgrade of the route A-B-C-D-E from Bridleway to
Byway Open to All Traffic or Restricted Byway if vehicular rights have been
established (in accordance with NERC 2006).

2. Whether the application should be denied as there is insufficient evidence to
suggest that if presented it would have changed the opinion of the Inspector
at the previous Inquiry.

AUTHOR

Elaine Bowman, Principal Access Officer, Access Team, Natural Environment
Telephone 01934 888802

BACKGROUND PAPERS: - Public Rights of Way File Mod 22
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APPENDIX 1

The Legal Basis for Deciding the Claim

1.

The application has been made under Section 53 of the Wildlife and
Countryside Act 1981, which requires the Council as Surveying Authority to
bring and then keep the Definitive Map and Statement up to date, making by
Order such modifications to them as appear to be required as a result of the
occurrence of certain specified events.

Section 53(3)(b) describes one event as,” the expiration, in relation to any way
in the area to which the map relates, of any period such that the enjoyment by
the public of the way during that period raises a presumption that the way has
been dedicated as a public path or restricted byway”. See paragraph 4.

Subsection 53(3) (c) describes another event as, “the discovery by the
authority of evidence which (when considered with all other relevant evidence
available to them) shows —

(i)  “that a highway shown in the map and statement as a highway of a
particular description ought to be there shown as a highway of a
different description”

The basis of the application in respect of the Bridleway is that the requirement
of Section 53(3)(c)(ii) has been fulfilled.

Section 32 of the Highways Act 1980 relating to evidence of dedication of way
as highway states “ A court or other tribunal, before determining whether a
way has or has not been dedicated as a highway, or the date on which such
dedication, if any, took place, shall take into consideration any map, plan or
history of the locality or other relevant document which is tendered in
evidence, and shall give such weight thereto as the court or tribunal considers
justified by the circumstances, including the antiquity of the tendered
documents, the status of the person by whom and the purpose for which it
was made or compiled, and the custody in which it has been kept and from
which it is produced”.

Section 31 (1) of the Highways Act 1980 provides that, “Where a way over
land, other than a way of such character that use of it by the public could not
give rise at common law to any presumption of dedication, has actually been
enjoyed by the public as of right and without interruption for a full period of
twenty years, the way is deemed to have been dedicated as a highway unless
there is sufficient evidence that there was no intention during that period to
dedicate it".

Section 31 (2) states, “the period of twenty years referred to in subsection (1)
above is to be calculated retrospectively from the date when the right of the
public to use the way is brought into question whether by a notice or
otherwise”.



Section 31 (3) states, “Where the owner of the land over which any such way

as aforesaid passes-

(&) has erected in such manner as to be visible by persons using the way
a notice inconsistent with the dedication of the way as a highway; and

(b) has maintained the notice after the 1st January 1934, or any later date
on which it was erected,

the notice, in the absence of proof of a contrary intention, is sufficient

evidence to negative the intention to dedicate the way as a highway.

For a public highway to become established at common law there must have
been dedication by the landowner and acceptance by the public. It is
necessary to show either that the landowner accepted the use that was being
made of the route or for the use to be so great that the landowners must have
known and taken no action. A deemed dedication may be inferred from a
landowners’ inaction. In prescribing the nature of the use required for an
inference of dedication to be drawn, the same principles were applied as in
the case of a claim that a private right of way had been dedicated; namely the
use had been without force, without secrecy and without permission.

The Committee is reminded that in assessing whether the paths can be
shown to be public rights of way, it is acting in a quasi-judicial role. It
must look only at the relevant evidence and apply the relevant legal test.

Modification orders are not concerned with the suitability for use of the alleged
rights. If there is a question of whether a path or way is suitable for its legal
status or that a particular way is desirable for any reason, then other
procedures exist to create, extinguish, divert or regulate use, but such
procedures are under different powers and should be considered separately.



APPENDIX 2

History and Description of the First Claim

APPLICATION 1 — 15 October 1991

Application submitted
by Mr G B Thomas

Report presented to the
Planning, Highway and
Transport (Public Rights
of Way) (Policy
Implementation) Sub
Committee on the 27
July 1993

Report presented to the
Planning, Highways and
Transport (Public Rights
of Way) Sub Committee
dated 12 November 1993

Byway Open to All
Traffic Order made on 9
June 1994

Report presented to the
Planning, Highways and
Transport (Public Rights
of Way) Sub Committee
dated 15 November 1994

The basis of this application was that the routes AX
30/67 and AX 10/108 should be recorded on the
Definitive Map as a Byway Open to All Traffic (BOAT).

A report was prepared and presented. Members were
advised that this application was supported by 4
pieces of Documentary evidence. Information was
also presented regarding responses that had been
received to informal consultations. The majority of
these objected to the proposal for AX30/67 and
AX10/108 to be recorded as a BOAT. The officer
recommendation at that time was “that no Order be
made”

A second report was presented which provided further
detail of the investigations carried out into
documentary evidence relating to the claimed route.
Based on the research carried out, there was little
evidence to support any vehicular rights along this
route. It was concluded “It is the view of the Officers
that the Applicant has failed to discharge his burden
of proof in this respect — proving merely that
Copthrone Lane existed as a “road”. It was therefore
recommended “that no Order be made”. However, it
was resolved by the Committee members that an
Order be made on the basis that; “1) the route has
always been a highway for all vehicular traffic; 2) the
documentary evidence suggests it was an accepted
vehicular road; and 3) the visible evidence does not
indicate that it was not used as a vehicular road’.

A Definitive Map Modification Order was made and
sealed to upgrade Bridleways AX 30/67 and AX
10/108 to a BOAT and was advertised on the 22 June
1994 stating the final date for making representations
and objections being the 5 August 1994.

A third report was presented to advise members of
the responses which were received to the Notice of
Making of a Modification Order of the claimed route.
Members were informed that 5 letters of objection
were received. After consideration of the objection
letters, it was agreed by the members that the
comments were “duly made” and was therefore



Report presented to the
Planning, Highways and
Transport (Public Rights
of Way) Sub Committee
dated 19 April 1995

Public Inquiry held on
12 November 1996

recommended “that the Order be referred to the
Secretary of State with a request that Order not be
confirmed”. However, this was not seconded and
proposed by one of the Committee members “that a
decision be deferred to enable consideration of all the
available evidence”’.

This fourth report was presented due to a decision
deferral at the previous committee meeting. The
report reconsiders all the available evidence in regard
to the claimed route. From this consideration it was
resolved “that the Order be referred to the Secretary
of State with a request that the Order be confirmed for
the following reasons; The evidence that the lane
could have been wider in the past: a) the presence of
older hedgerows on one side of the lane, and more
recent hedgerows on the other side of the lane with
older hedgerows behind indicating that an original
route existed of up to approximately 20 ft in width; b)
the obvious erosion of the lane indicated by:

- the presence of tree roots showing that the original
level of the lane would have been higher.

- the higher level of land either side of the lane.

c) the encroachment of the vegetation in the lane.
The existence of documentary evidence

- Deposited Plan Wrington Vale Light Railway dated
10t December 1896 Public Road No.12 on Plan
“Copthorn Lane”, - shown as other public vehicular
highways crossed by the railway.

- Old Series OS Map Margary Facimile.

- Greenwood Map 1822 showing it as part of Road
System.

- Day and Masters 1782 showing it as part of Road
System.

The lane was a direct route between two settlements,
Burrington and Havyatt Green.

The views expressed by Members on visiting the site.

A Public Inquiry commenced on 12" November 1996.
During that inquiry, the Inspector listened to all of the
evidence put forward by North Somerset Council, the
supporters for the Order and also the objectors,
including landowners.

A full copy of the Inspectors Report detailing the
evidence presented and the Inspectors opinion is
attached as Document 1.
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Inspectors Decision Notice

The following tables contain information extracted from the Inspectors Decision
Notice. It is strongly recommended that the full document placed attached as
Document 1 is read in its entirety and considered in the overall recommendation of

this application.

Case of Order Making
Authority [para.7 to 24]

The Documentary
evidence [para. 10 to 14]

Status of Route [para.
14]

Definitive Map process
was then presented
[para. 15 and 16]

Applicants Evidence
[para. 9, 11to 13,17, 18]

3 Letters of Support
[para.25 to 30]

As detailed in Appendix 2, North Somerset Council
were in support of the making of this Order. The
documentary evidence which at that time was
considered relevant is detailed within the Inspectors
report.

1747 Manorial Court Papers, 182 Day and Masters
Map, 1817 Mudge Map, 1822 Greenwood Map, 1839
Burrington and Wrington Tithe Maps, 1886 OS Map,
Railway plans, 1903 OS Map, 1910 Finance Act Map,
1914 Burrington and Wrington Enclosure Award, 1929
County Surveyor’s Record Map, 1931 OS Map. The
applicants claim was based on some of this historical
evidence, however Avon County Council undertook
further investigation. It would appear that whilst these
may have assisted with existence, they did not with
status

It was conceded that none of the historic maps are
conclusive as to the status of the route, that there
could have been limitations of their uses, that there is
no evidence of usage and that alternative routes were
available for vehicles. The Railway records contain no
reference to bridleways as such and so there is no
indication of how they might be shown, if not as roads.

Most of the records had survived and were taken into
consideration whereby there were no mentions of any
obstructions to the claimed route. It was noted that the
walking card for AX 30/67 was handwritten but was
not signed or dated. Additionally, there were no
recorded objections that these routes were recorded
as a Bridleways.

The Inspector undertook detailed consideration of the
Documents which had been submitted by the
Applicant giving his conclusions accordingly.

These paragraphs detail the letters of support from

Woodspring Bridleways Association, Cyclists Touring
Club, and The Trail Riders Fellowship.
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5 letters of objection These paragraphs detail the objections which were

[para.31 to 39] received from Woodspring District Council, The
Ramblers’ Association, the Co-owner of Havyatt
Green Farm, Ivor Keel & Sons, and Burrington Parish
Council. Despite this advice the Committee resolved
that the Order was referred to the Secretary of State
for confirmation.

Consideration by the After deliberation of whether the Order should or
Local Authorities [para. should not be made, it was eventually considered
19 and 20] following a site visit in April 1995 that confirmation

should be made sought on the grounds that there was
evidence that the lane could have been wider in the
past, namely, older hedgerows, erosion of the lane,
height of the land on either side, encroachment of
vegetation and documentary evidence.

The objection by Woodspring District Council was
withdrawn by North Somerset Council, consequent
upon transfer of jurisdiction from Avon County Council.

Supporters of the
Order

Woodspring Bridleways The documentary evidence clearly shows that

Association [para. 25] Copthorn lane is an ancient highway and should be a
BOAT. There are two routes across Havyatt Green,
coloured in brown on the Burrington Inclosure Award,
and identified as carriageways and bridleways. The
Association has no evidence of vehicular use of the
Order route.

Cyclists Touring Club The term ‘green lane’ is not a statutory one and could

[para. 26 to 29] be a carriageway, bridleway, footpath or private lane.
Due to the existence of a Public Bridleway over this
route, this does not prejudice the existence of higher
rights. Although pedal cyclists may use Bridleways,
the lane is considered to be an old public carriageway
and the higher status may encourage better
maintenance; a bridleway can be ploughed.
Consideration of the Inclosure Award, Railway Plans
and Tithe Maps indicate that the route could have
been used by vehicles. However, it was conceded that
no evidence can be offered of vehicular usage. Also
state that the width makes no difference; many
recognised public carriage roads were as narrow, and
the historic width is indicated by the maps.

The Trail Riders The Railway Plans and associated documents were all
Fellowship [para. 30] covered by a comprehensive system of Acts of
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Parliament and are therefore good evidence. Has
ridden the route annually since 1985, with others; it is
not accepted that this is an offence because the
Fellowship is confident that higher rights exist.

Case for the

Objectors

The Ramblers’ No firm evidence to show that vehicular rights exist.
Association [para. 31to There is no dispute of the depiction of the route on
34] historic maps; but that does not imply use by vehicles.

The representative refers to ‘Burrington Church and
Village — a Short History’ By Mr Christopher Marsden-
Smedley on page 7; confirms that there were severe
limitations which would have precluded carts and
carriages from using it.

A Co-owner of Havyatt = The owners of Havyatt Green Farm who had lived

Green Farm [para. 35to  here since 1916 presented a number of statements

38] relating to the farming conditions and the claimed
route. They state that there were never any gates at
the Railway crossing and that the cattle grids were
installed at either side of the Lane to prevent cattle
from straying onto the railway. Cattle could not get up
there in the 1940s and the width has always been
restricted — evident from the trees.
Between 1910 and 1920, Gypsies camped in the top
end and as a result a gate was put in at that time. At
the time of the drawing of Tithe Maps, there were
many small fields at either side of the Lane, in the
hands of different owners and tenants, and the lane
provided them with access to their fields and to the
pond. As fields were enlarged and carts became more
common, Ashey Lane was probably used and
Copthorn then fell into disrepair.
They also state that cast-iron signs were put up
around the Common in 1915 one of which remains at
the southern end of Copthorn Lane; a similar one was
available at the inquiry. It advised people of the
bylaws, on the authority of the Conservators, and
these excluded vehicular accesses to the Common.
So Copthron Lane was regarded as part of the
common.

Written Representations Burrington Parish Council state the route is unsuitable
[para. 39] for a BOAT and that the junction with the A368 is
extremely dangerous.
Ivor Keel & Sons believe that the lane is too narrow
and vehicles would not be able to pass each other;
they also note the same quotation from Mr Christopher
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Marsden-Smedley’s book; if the order is confirmed,
use of the Lane should be restricted in the interests of
wildlife.

Inspectors Comments and Conclusions

Inspectors comment
[para 41 to 49]

Para 40 to 51

The Inspector has clearly evaluated the documentary
evidence presented. Although it was undisputed that
the Order route was an ancient public highway the
Inspector felt there was no evidence at all of past
vehicular use of the route and addresses the main
issue as to whether this route had established a higher
right than that of a bridleway.

The Inspector also refers in depth to the Railway
Order and Acts being a statutory force and that the
details would therefore be valid evidence in law, but
indicates that errors were not impossible: they were
anticipated by Section 7 of the 1845 Act and this
provision could not guarantee that they would have
been put right. In addition to this Section 46 of the
1845 Act required the railway company to provide a
road or railway bridge wherever a railway crosses ‘any
turnpike road or public highway’. Therefore, the
inspector believes that the description of ‘Public
Carriage Road’ was used in the order to cover a wider
range of highways.

The Inspector concluded in para. 49 with the following statement;

“If Copthorn Lane had, in fact, been a public carriage road, then a bridge or a level
crossing would have been a clear statutory requirement of the 1845 Act; accordingly,
| conclude that, on the balance of probability, it was not one. The Order does not
therefore meet the criteria contained in Section 53 of the Wildlife and Countryside
Act 1981. | have taken into account all other matters raised at the inquiry and in the
written representations but they do not outweigh the considerations leading to my

decision.”

For the reasons given within the Inspectors Decision Notice, the Inspector decided

not to confirm the Order.
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APPENDIX 3
History and Description of the Second Claim

APPLICATION 2 — 14 February 1997

Mr G B Thomas submitted a new application relating to Bridleways AX30/67 and AX
10/108 dated 14 February 1997. He describes the route as along Copthorn Lane
from Havyatt Green to the adopted highway A368 shown on the attached location
plan EB/Mod 20. This application was supported by claimed new evidence attached
as Document 2;

“The Wrington Vale Light Railway” by Avon Anglia Productions ISBN 090546611X.
This document is reported on in Appendix 4.

The applicant believes that this new evidence in conjunction with the evidence
produced with the first application shows that Bridleways AX30/67 and AX 10/108

should have a status higher than a bridleway, therefore should be recorded as a
Byway open to all traffic.

15



APPENDIX 4

Analysis of the Documentary Evidence submitted by the Applicant

As stated within Appendix 1 the legislation is quite clear as to what needs to be
taken into consideration. The first application relied upon documentary evidence
trying to prove that the requirements of Section 31 of the Highways Act 1980 had
been proven, this was not accepted by the Inspector. The second application
submitted by the applicant is claiming that this one piece of additional evidence
support the first application and if it had been presented at the first Inquiry, would
have led the Inspector to reach a different conclusion.

The Wrington Vale Light Railway — Avon Anglia Production ISBN 090546611X,
1978

The applicant has submitted a copy of the Wrington Vale Light Railway booklet,
dated 1978, this outlines the history of the rural light railway schemes from
production to closure. Marked on this document, the applicant has highlighted the
sections which he felt relevant to support his application. It should be noted that the
applicant has not submitted the whole document only submitting the pages with the
annotated section which he deemed relevant.

1. “... based on the research of almost 30 years by four historians”

2. “Authorised by a Light Railway Order in 1898 under legislation designed to
facilitate the construction of rural railways to less onerous standards than those
applying to main lines...”

3. “The other main feature of the WVLR was the six level crossings, two of which had
gates (those at Wrington and Langford stations) while the others were protected by
cattle grids and illuminated 10mph speed restriction indicators. The only overline
bridge was the one at Burrington station.”

4. “...taking care at the stations and level crossings, especially the ungated ones...
About 1920 a horse which had just been shod was hitched to a gig for return to its
owner and was then struck by a Wrington Vale train at one of the crossings... A
motor cyclist was killed at Brinsea Road crossing...”

5. “... soon crossed Brinsea Road level crossing. Ungated, and with cattle grids
provided to prevent animals from straying onto the track, the crossing provided three
warnings to road users ‘Beware of Trains’, ‘Crossing No Gates’ and finally, ‘Trains
Cross Here’. Approaching trains were required to whistle and obey the 10m.p.h.
speed limit signs by the trackside but, despite these precautions, accidents were not
unknown- as chapter 4 recorded. A mile beyond Brinsea Road the line crossed
Iwood Lane, again without gates...”

6. “On the short run from Langford to Burrington trains faced a stiffer climb at 1 in 50,
crossing the church lane known as Copthorn Lane...”
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7. “... as Bourne Lane level crossing was approached. Here again, were cattle grids
but no gates”

Based on the sections of the document that the applicant has highlighted, they
mainly relate to the existence of Level Crossings throughout the Wrington Vale Light
Railway. As stated in paragraph 3, there were six level crossings of which two had
gates located at Wrington and Langford station. The remaining four crossings were
located at;

- Brinsea Road — ungated and with cattle grids.

- lwood Lane — ungated

- Copthorn Lane

- Bourne Lane — ungated and with cattle grids

Unlike the other level crossing descriptions, it appears that Copthorn Lane is not
described to be ungated or with cattle grids. This could mean that its use and
perceived status was not the same as the others listed.

Whilst the owners of Havyatt Green Farm previously gave evidence regarding the
existence of cattle grids either side of the railway, there is no evidence within the
document submitted by the applicant to support this.

As detailed in paragraph 5 above, Copthorn Lane is described as a ‘church lane’
presumably because it is a route that runs south to Burrington Church.

A copy of this document is attached as Document 2.
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APPENDIX 5

Consultation and Landowner Responses

Consultation Responses

In reviewing the effect that this second application has upon the determination of the
15t application on the 3 July 2019 informal consultations were undertaken where the
landowners, applicants and local ward member were contacted.

Responses were received from the following parties, extracts of their comments are

as follows:

Name

Wales & West
Utilities

Atkins
Telecoms

Virgin Media

Mr N Green —
Alvis Brothers

Objection

Information

No Objection

No Objection

No Objection

Support/Objection/No Statement

We enclose an extract from our mains records of the
area covered by your proposals together with a
comprehensive list of General Conditions for your
guidance. This plan shows only those pipes owned
by Wales & West Utilities in its role as a Licensed
Gas Transporter (GT). Gas pipes owned by other
GT's and also privately owned may be present in
this area. Information with regard to such pipes
should be obtained from the owners. The information
shown on this plan is given without obligation, or
warranty, the accuracy thereof cannot be
guaranteed, service pipes, valves, syphons, stub
connections, etc., are not shown but their presence
should be anticipated. No liability of any kind
whatsoever is accepted by Wales and West Utilities,
its agents or servants for any error or omission.

Safe digging practices, in accordance with HS(G)47,
must be used to verify and establish the actual
position of mains, pipes, services and other
apparatus on site before any mechanical plant is
used. It is your responsibility to ensure that this
information is provided to all persons (either direct
labour or contractors) working for you on or near gas
apparatus.

We refer to the below or attached order and confirm
that we have no objections.

Virgin Media and Viatel plant should not be affected
by your proposed work and no strategic additions to
our existing network are envisaged in the immediate
future.

Alvis Bros Ltd are minded not to object to the
proposal SUBJECT to any works not compromising
the soil drainage in the adjacent field or damage to
the mains water supply. We would welcome the
opportunity to explain our concerns based on first-
hand experience over many years and respectfully
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Wrington
Parish Council

Burrington
Parish Council

National Grid

Bristol Water

Obijection

Objection

No Objection

No Obijection

suggest a site meeting would be more beneficial than
remote communication.

Wrington Parish Council considered the application
regarding Bridleway AX10/108 from Havyatt Green
Farm and to the junction of A368 at their Council
meeting.

Wrington Parish Council do not feel that it is
appropriate to turn this route into a Byway Open to
All Traffic and so are opposed to the request.

The Council feel that there are already not enough
lanes/bridleways without motorised traffic in the area
so would not want this one to be changed to allow
such traffic. The Council also don’t feel that there is
a need for this to be changed as Ashey Road runs
parallel to it.

Burrington Parish Council have objected to this
application in the past, and our reasons for so doing
remain the same. We understand that on the
previous occasion the application was refused by the
Inspectorate.

An assessment has been carried out with respect to
Cadent Gas Limited, National Grid Electricity
Transmission plc's and National Grid Gas
Transmission plc's apparatus. Please note it does
not cover the items listed in the section "Your
Responsibilities and Obligations”, including gas
service pipes and related apparatus. Searches
based on your enquiry have identified that there is no
record of apparatus in the immediate vicinity of

your enquiry. Cadent and National Grid therefore
have no objection to these proposed activities.

The information given shows the approximate
location of our 24” raw water main but it will be
necessary to take trial excavations to assess its
precise position and depth. This work can be carried
out by the company with the cost being recharged to
the council and approximate costs are available on
reguest.

We wish to inform you that part of your proposed
footpath, from A to B, will be in our easement strip
which extends 5 metres either side of our 24”
diameter main. Within which any proposed
construction works would be strictly regulated. We
shall also require vehicular access along the length
of the pipeline at all times and therefore your
proposals should take this into account. You should
ensure that no reduction in cover or increases in
ground levels, more than 200mm over our pipeline,
take place.

We confirm that we have no objection to the

proposed stopping up order of footpath A-B so long
as the above requirements are adhered to.
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Mr A Brown

Obijection

With reference to the above application, | wish to
register my objections on the same grounds as | did
when the previous application was submitted.

Mr A Brown — Letter dated March 12th 1994

| am writing to oppose the proposition to open
Copthorn Lane as a bye-way open to all vehicles
including motor vehicles. Copthorn Lane runs from
the A368 just north of Burrington Church, in a
northerly direction, to a point on Havyatt Green just
beside the farm buildings of Havyatt Green Farm.
The reasons | am opposing the opening of this lane
as a bye-way are outlined below:-

1. The junction of the lane with the A368 is a
notoriously dangerous with visibility along the A368
towards Churchill of no more then 10m, and also with
very restricted visibility along the A368 towards
Blagdon.

2. The lane was originally used as a service track to
the fields along its edges and as an access to
Havyatt Green Common. The driving of motor
vehicles is prohibited on the common.

3. Where Copthorn Lane meets Havyatt Green it also
joins up with the occupation road to Havyatt Green
Farm. This occupation road is linked to Ashey Lane
the nearest public highway. The junction between
this occupation road and Ashey lane is also very
dangerous.

4. | am the owner occupier at Havyatt Green Farm
and as a such | am responsible for the upkeep and
maintenance for part of the length of this occupation
road. Any motor vehicle using to Ashey Lane since
they are prohibited to drive on the common (see 2
above). This would consequently cause more
unnecessary wear and tear on the road, causing me
extra maintenance expense.

5. Copthorn Lane is currently used as a Bridleway
and as such is frequently used by horses and
walkers. Should motor vehicles be allowed to use
this lane they would force the horses and walkers to
use either Ashey Lane or Langford Lane which run
parallel and either side of Copthorn Lane. Neither of
these lanes have footpaths and both are very busy
public highways making walking along them
extremely dangerous. As neither are very wide
either, horse riding along them is also not very safe
for motorists or participants.

6. Copthorn Lane is very narrow (indeed 2 horses
have difficultly in passing each other for most of its
length) and as such would be most unsuitable for
motor vehicular use.

7. Copthorn Lane is a habitat for much wildlife which
would be destroyed by the introduction of motor
vehicles.

Considering these factors | strongly oppose the
opening of Copthorn Lane as a Bye-way.
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Mrs M Masters

Obijection

The records show that | was an Objector to the first
Application to 'upgrade' Copthorn Lane from a Public
Bridleway to a Byway Open to All Traffic [BOAT].
Claiming that an error of status was made during the
preparation of the Definitive Map cannot support a
claim of "upgrading.”

The first Application was defeated at Public Inquiry
and the Inspector's Decision Letter included
comprehensive consideration of the Railway
evidence.

I maintain my interest in this case.

Listed below for ease of reference are my comments
on the second Application submitted by the
Applicant, the late Mr.Gwyn Thomas :-

1. Firstand foremost - It is a legal requirement that
the grounds for an Application for a Definitive Map
Modification Order ['DMMO"] must be the
"discovery" of previously unavailable and unseen
evidence, which demonstrates that an error is
recorded on the North Somerset Council [Somerset]
Definitive Map. Section 53 (3) is primarily
concerned with correcting errors, not "upgrading” a
path - which requires the landowner's involvement.

2. Secondly - The Applicant attempts to displace
two presumptions -

(a) the presumption of regularity - that everything
that was done was done correctly.

(b) that the Definitive Map is legally conclusive...
unless and until proved otherwise.

Given the classification "BOAT" did not feature in the
National Parks and Access to the Countryside Act
1949 ["the 1949 Act"] it is disingenuous to claim that
the Parish, District and County Councils collectively
made an error by recording a Public Bridleway during
the preparation of the [then] Somerset Definitive
Map. There were several opportunities for Objection
or Representation as to the classification - the
Applicant has not provided any evidence that anyone
objected to the classification Public Bridleway.

3. Thirdly, the Applicant has simply re-cycled
evidence which [the presumption of regularity
supports] has already been considered.... some
during the preparation of the Somerset Definitive
Map or at the Public Inquiry... and has conspicuously
failed to provide any new evidence to support his
second Application.

4. The second Application is not only frivolous it is

extremely vexatious in that in the absence of any
new evidence it attempts to resurrect a matter which
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[by rejection] has already been decided - and
furthermore has been a stressful burden on the
landowners for a considerable number of years.

The lack of evidence clearly suggests this
Application should be rejected.

Ms D Mallinson Objection/Comments Comment on the application

— Green Lanes

Protection 1. The applicant, Mr Thomas, seeks to overturn
Group the decision FPS/D0121/7/2, dated 29 January 1997,

in which an Inspector decided that this bridleway did
not have public vehicular rights, following an earlier
application by Mr Thomas in 1991. Mr Thomas
supplied one item of additional evidence with his
later application, extracts from a booklet ‘The
Wrington Vale Light Railway’. But it is not clear from
his application what evidence this booklet contains
which had not already been considered in the 1997
decision. The booklet was published in 1978,
according to the British Library catalogue, so that it
could have been submitted as part of the evidence
considered by the Inspector in the 1997 decision.

Comments on the evidence

2. The plan and book of reference, deposited in
1896, for the Wrington Light Railway, describe
Copthorn Lane as a public carriage road, owned by
Somerset County Council and the Axbridge District
Council. But Copthorn Lane is not included as a
publicly maintainable highway on the County
Surveyor’s Record Map of 1929, which strongly
suggests that the highway authorities in 1896 and
1929 (Axbridge Rural District Council and Somerset
County Council) did not consider it had public
vehicular rights.

3. In the decision FPS/D0121/7/2, the Inspector
considered that the Railway Clauses Consolidation
Act 1845 was the legal framework for the Wrington
Vale Light Railway Order of 1897, and that the 1897
order was, in effect, the special act which allowed the
railway company to use level crossings instead of
bridges where public carriage roads crossed the
railway. The inspector concluded that, because
section 47 the 1845 Act required level crossings of
public carriage roads to be gated and manned, and
because the crossing at Copthorn Lane had
apparently never been gated, the statutory
requirement for a public carriage road crossing had
not been met and Copthorn Lane was, on the
balance of probability, not a public carriage road.

4. | provide two further railway acts, the Light
Railways Act 1896 and the Railway Clauses Act
1863, which may also be relevant to interpretation of
the Wrington Vale Light Railway Order 1897.
Sections 12 and 28 of the Light Railways Act 1896
say that the 1845 Act and the Railway Clauses Act
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1863 apply to a light railway if they are incorporated
or applied by the order authorising the railway.
Section 6 of the Railway Clauses Act 1863 adds
further requirements on railway companies where
there was a level crossing of a public carriage road,
for “the greater Convenience and Security of the
Public’. These additional requirements were to erect
and maintain a lodge at the crossing and to abide by
Board of Trade regulations with regard to the
crossing e.g. speed of trains. If the railway company
did not erect or maintain a lodge, or appoint a proper
person to superintend the crossing, or abide by the
regulations, it could be fined for as long as the
offence continued.

5. If the Railway Clauses Act 1863 was
incorporated or applied by the Wrington Vale Light
Railway Order 1897, the railway company would
therefore have to build a lodge for the superintendent
at each level crossing of a public carriage road.
There is no evidence of a building at or near the
railway crossing of Copthorn Lane on the Ordnance
Survey maps which cover the period the railway was
in operation (1901 to 1963). This suggests that this
crossing was not manned and therefore was not a
public carriage road.

6. Section 7 of the Railway Clauses Act 1863
authorises the Board of Trade to require the railway
company to construct a bridge or “to execute such
other Works, as ... may appear to the Board of Trade
best adapted for removing or diminishing the Danger
arising from the level Crossing” and that if a bridge
were provided, a lodge and superintendent would not
be required. It may be argued that the cattle grids
reported by the landowner to have been installed on
Copthorn Lane on either side of the level crossing “to
prevent cattle straying on to the railway”
(FPS/D0121/7/2 paragraph 35) were such other
works. But this seems unlikely for the following
reasons:

7. The applicant has not provided evidence that
the Board of Trade required cattle grids to be
provided at the crossing of Copthorn Lane.

8. The cattle grids were installed to prevent
cattle straying onto the railway, not to make the level
crossing less dangerous and more convenient for the
public using it. Although the 1978 booklet gives
stopping cattle straying as the reason, it is not a
reason which the Board of Trade could have used to
require the use of cattle grids.

9. if a cattle grid is installed on a public carriage
road, it must be provided and maintained by the
highway authority and must include a bypass for
horse-drawn vehicles and the passage of animals
under proper control (e.g. requiring a gate for proper
control). If there is no bypass the cattle grid is an
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obstruction, not a convenience for the public. There
is no evidence that the highway authority provided or
maintained the cattle grids on Copthorn Lane, nor
that a bypass was provided for the passage of
animals under proper control. The landowner said
at the public inquiry that there were no gates at the
crossing and the inspector found no evidence of
gates (nor of cattle grids) on his site visit.

10. The only reference to Copthorn Lane in the
1978 booklet is on page 19, in the chapter “The
Route Described”:

“On the short run from Langford to Burrington trains
faced a stiffer climb at 1 in 50, crossing the church
lane known as Copthorn Lane....”

This suggests that the authors of the 1978 booklet
considered Copthorn Lane was a way (a footpath or
a bridleway) for the inhabitants of Havyatt Green to
get to and from the parish church at Burrington.

11. There is ho mention of the absence of gates
and the presence of cattle grids and warning signs
on Copthorn Lane or of speed limit signs where the
railway crossed Copthorn Lane in the 1978 booklet.
The description of the Copthorn Lane crossing by the
authors of the 1978 booklet therefore differs from the
descriptions they give for the crossing of Brinsea
Road (“Ungated, .. with cattle grids ... three warnings
to road users”) and lwood Lane (“without gates) on
page 18, and for Bourne Lane (“cattle grids but no
gates”) on page 19. If Copthorn Lane had appeared
to the authors of the 1978 booklet to have been a
public carriage road, | would have expected them to
have mentioned the ways in which the public
vehicular use of the route was protected from danger
from trains.

12. Further evidence that Copthorne Lane was
not considered to be a public carriage road comes
from the large scale (25 inch) Ordnance Survey
plans surveyed in 1884 and revised in 1902. The
1884 map shows Copthorn Lane uncoloured, in
contrast to other routes which are numbered on the
County Surveyor’s record map of 1929, and which
are tarmac roads today (e.g. Bourne Lane).
According to the National Library of Scotland’s guide
to the Ordnance Survey 25 inch maps, the colouring
burnt sienna was used for roads. The absence of
colouring indicates that the Ordnance Survey did not
consider Copthorn Lane was in use as a road in
1884.

13. Comparison of the 1884 and 1902 maps
shows that the plot number 147 which adjoins
Copthorn Lane to the west was split into two plots,
numbered 147 and 149, by the Wrington Vale Light
Railway. The 1902 map shows a track which leaves
Copthorn Lane at the south-east corner of plot 147
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and runs to and under the railway, to terminate on
the boundary between the railway and plot 149. |
think this track and crossing under the railway were
constructed (the crossing with the railway company’s
consent) to provide the farmer with access to plot
149 from plot 147, an access which only became
necessary because the railway had split what had
been a single plot into two. If Copthorn Lane had
been a public carriage road, this track and railway
crossing would have been unnecessary, because the
farmer would have been able to use Copthorn Lane
to access plot 149 from the south. If Copthorn Lane
were difficult to use with vehicles, he could have
complained to the highway authority to get the
authority to make it usable. The fact that he and the
railway company provided an alternative route
indicates that Copthorn Lane was not considered to
be a public carriage road in 1902.

Conclusions

14. The applicant assumes that, because cattle
grids were apparently provided on Copthorn Lane to
stop cattle straying onto the railway, that these cattle
grids were authorised by the Board of Trade as an
alternative to the railway company providing a level
crossing which was gated and had a resident
superintendent. But he provides no evidence that
the Board of Trade authorised the railway company
to provide such an alternative i.e. a level crossing
where the safety of the public using the crossing was
secured by the cattle grids.

15. He also provides no evidence that the cattle
grids were provided by the highway authority, as
required for cattle grids and associated bypasses
installed in public carriage roads.

16. The depiction of Copthorn Lane as
uncoloured on the 1884 25 inch map shows that it
was not considered to be a road by the Ordnance
Survey in 1884. This is consistent with its absence
from the 1929 County Surveyor’s Record Map.

17. The description of Copthorn Lane as a
church lane by the authors of the 1978 booklet
indicates that they did not consider it to be a public
carriage road. This description is consistent with the
parish claims for Copthorn Lane as a bridle road
when the definitive map and statement were being
compiled.

18. The provision of a track through plot 147 by
the farmer and a crossing under the railway by the
railway company (as shown in the 1902 25 inch map)
to provide the farmer with access from Copthorne
Lane to plot 149 indicates that Copthorn Lane was
not regarded as a public carriage road by users or
the railway company in 1902, one year after the
railway was opened.
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A Gawthorpe -
Axbridge
Bridleways
Association

Ms L Thomson

Withdrawal

Information

On behalf of the Woodspring Bridleway Association
(now Axbridge Bridleways Association) | give notice

that we are withdrawing the above DMMO.

Thank you for your letter regarding Copthorn Lane.

Sadly, my partner Mr Gwyn Thomas, died on 30th
September 2018.

He had worked tirelessly in the past on Rights of
Way and | hope that this modification order goes
ahead.

Each of the full documents detailed above has been placed on file and can be

produced if required.
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APPENDIX 6

Summary of Evidence and Conclusion

As can be seen from the Inspectors Decision (Document 1) a large amount of
evidence was presented and considered at the Public Inquiry held in November
1996.

Following the decision of the Inspector, Mr G B Thomas undertook further
investigation into this area. Having found a further document which, he believed
clarified the availability of the route currently recorded as Bridleways AX 10/108 and
AX 30/67. He chose to submit a new application, claiming that had this evidence
been presented at the 1t Inquiry the Inspector would have formed a different
opinion.

The new evidence submitted was detailed in Appendix 4 as “The Wrington Vale
Light Railway”. The highlighted sections of this evidence only provides clarification
as follows;

The document describes the route of the railway, stating the number of roads it
crossed and describing the existence of any level crossings.

It does not provide any evidence that Copthorn Lane was gated, what it does tell us
is that only Wrington and Langford Stations had gates. The others were protected by
cattle grids and illuminated speed restriction indicators.

In addition, Copthorn Lane was only described in the document as a church lane.
This does not give any indication of its highway status, this could imply that it was
only used on foot and/or horseback, consistent with its recording on the Definitive
Map as a Bridleway.

Officers Opinion

It is advised by the Planning Inspectorate that when a new application has been
submitted following the decision of an Inspector to decline the confirmation of an
Order, it is necessary for the authority to look at both the initial application and the
new application to see if the new evidence would have presented a differing view
from the Inspector.

| believe that all evidence relevant to this matter has been included within this report
so that the Committee can make a balanced judgement as to whether another order
should be made.

The information contained within the Inspectors decision (Document 1) for the 1t
Inquiry illustrates that extensive evidence was taken into consideration, including
documentation relating to the Railway, its construction and the various Acts
associated with it. That Inspector concluded that Section 47 of the Railway Clauses
Consolidation Act 1845 was not met for Copthorn Lane. It should be noted that at the
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time of the construction of the Light Railway, the 1845 Act was the legal framework
for the Wrington Vale Light Railway Order 1897.

Within the Objection received, in particular, Ms D Mallinson’s evidence of the
Railway Clauses Act 1896. | agree that no evidence has been submitted to suggest
that this level crossing was ever manned, gated or at that time had a cattle grid. The
Inspectors decision at paragraph 35, refers to the existence of cattle grids, however
it is not clear whether these were installed at the time of the railway was built or in
the 1940s. It is acknowledged that the existence of cattle grids would not stop the
vehicular use of this route if such use was being undertaken. However, no evidence
has been submitted that would support that use.

Furthermore, the evidence submitted with this application, gives no indication that
any of the six level crossings detailed within the document met the requirements of
the 1863 Act by having a lodge constructed at the crossing.

As detailed in Mrs Masters’ objection, the applicant is trying to re-cycle previously
presented evidence which has already reached a conclusion. There is no evidence
to support the claim that Bridleways AX 10/108 and AX 30/67 were incorrectly
recorded on the Definitive Map during the Definitive Map Process. Therefore, the
Definitive Map remains the legally conclusive record for these Bridleways.

Conclusion

This application affects a route which is already recorded on the Definitive Map as a
Bridleway. To alter the status of a route on the Definitive Map, the evidence must
indicate that the route which is already recorded “ought” to be shown as a route of a
different status. This is considered a stronger test than a simple addition to the
Definitive Map, where the requirement is that a right of way “is reasonably alleged to
subsist”. The term “ought” involves a judgement that a case has been made and
that it is felt that the evidence reviewed in the investigation supports the application
on the balance of probabilities.

Having regard for laid down by Sections 31 or 32 of the Highways Act 1980, having
considered the content of the Inspectors Report, together with the new evidence
submitted with the second application, it is not sufficient to alter the conclusion drawn
by the Inspector at the Inquiry held in 1996 nor does it challenge the current
classification of Bridleways AX 10/108 and AX 30/67.

Based on the documentary evidence, the Officer does not feel that the evidence
supports the claim that this route should be a Byway Open to all Traffic. As no
evidence has been found to suggest that vehicular use has been made of this route |
have not had need to have any regard for the Natural Environment and Rural
Communities Act 2006 (NERC).

Taking the documentation contained within this report, including the Inspectors
Decision Notice | do not consider that sufficient evidence has been submitted to
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show that an Order should be made to record Bridleways AX 10/108 and AX 30/67
as a Byway Open to All Traffic on the Definitive Map.

| therefore conclude that this application should be denied as it fails to meet the legal
tests required.
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DOCUMENT 1

The Planning Inspectorate
An Executive Agency in the Department of the Environmernt and the Welsk Offfce

Roem 15/02 Direct Line 0117-98785%04
Tollgnie Houss Fwitclibosid O117-9878000
Houbion Strest Fax No 01§ 7-08 76241
Bristol BS2 00 GIN 1374 8136
The Director of Corporate Yeur Ref: MI/WC/20/11
Eervices
Horth Scmerset Council our Rel: FPS/D0121/7/2
P O Box 138
Tewn Hall
Weston-supar-Mare BS23 1AE
Data;
29 1k 19y

Dear Sir

WILDLIFE AND COUNTRYSIDE ACT 1981 ~ SECTION 53 AND SCHEDULE 1%
COUNTY COUNCIL OF AVOM DEFINITIVE MAP AMD STATEMENT
MODIFICATION ORDER NO.8 1994

1., I refer to the above named Order, submitted by your Counsil
to the Secretary of State for the Environment for confirmation,
which I have been appointed to determine, in accordance with
the provisions of Paragraph 10(1) of Sshedule 15 to the
Wildlife and Countryside Act 1981. T held a public local
inquiry inte the Order in The Memcrial Hall at Wrington on

12 Hovenber 1356 and inspected the Bridleways, identifisd in
the Order, on completisn.

Z, The effect of the Order, if cenfirmed without modification,
would be teo upgrade the Bridleways to Byways Open to all
Traffic [(BOAT).

3. There were 5 objectors to the Order, including the
Burrington Parish Ceuncil and the Ramblars! Association, and
there were 3 supporters, representing the Cyelists Touring
Club, the Trail Riders Fellowship and the Woodspring Bridleways
hesociation. I have teken into consideraticn all shjestions and
representations. The Council confirmed their compliance with
the statutory formalitles.

RIGHT OF WAY AND SURBOUNDING ARER

4. The Order site lies immediately to the north of the village
of Burrington and the Bridleways fellew & well defined reute
known &s Copthorn Lane. The Lane commences on the A36A formning,
with the access read to the village, a ercssroad junction. At
this junction the visibility is very peor owing to the high,
dense hedgerows on all sides; there are alss t=wo FAYm aACCQES
field gates, at the mouth of Copthorn Lane, and & concrete post
carrying a fragment of a cast iron sign, desoribed in the
evidence of the Owner of the adjacent land.

15t Inquiry — Planning Inspectorate Decision, 29 January 1997
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5. The Lane iteelf is bounded, for the mcst part, by sloping
banks on both sides; on the banks, are thick tall hedgerows
interspersed with trees, leaving little visibility either way.
The available width for the user is very restricted, for much
of the way, and in some places reduces to around half & metre.
The width between hedge rocts is difficult to measure but
appears to be about 2.5 to 3 metres, rising to some 6 metres at
the northern end. A& number of mature trees intrude on to the
route in the central sectien: their ages may be indicated by
the diameter which, In two cases, was shown, during the
accompanied site visit, to be about &0cns.

6. At the junction with the route of the dismantled Wrington
Vale Light Railway lime, there are metal poste which clearly,
8t one time, anchored the railway fencing, but there are no
remaing which might suggest that gates wers sver installed. At
about the halfway polnt, & stream abruptly appears in the
centre of the Lane, flewing northwards to the drain marked on
the Order Map. The final section is again drier under foot and
broadens out towards point M.

CASEE OF THE PARTIES
The Horth Bomerset Council (the Council)

Erocedure

7. The order was made by Avon County Council, under Sectien
53(2) and (3)(c) (ii) of the Wildlife and Countryside Act 1381,
and it relates to rights of HIT in the area of the former
Woodepring District Couneil which hae been superceded by North
Semerset Council. The Council is empowered by Regulation 4 of
the 1995 Local Gowverrment Changes Regulations, te pursue
confirmation of the Order.

The clals

8. The claimed byway is a combinatien of two Bridleways, each
in 2 sections, which cross and re-cross the boundaries of the
parishes of Wringten and Burringten. The route terminates in
the south, at the AJes, and in the north, on Clase 5 Highway
Ho.51029, though the Council aceepts that the documentary
evidence, produced at the inguiry by the adjacent Landowner,
raises some deubt about the precise termination of 51029.

9. The Application was made in October 1991, based on the
Deposited Plan of the Wrington Vale Light Railway, dated 10
Decenber 18956, the D14 Serles Ordnance Survey Map Margary
facainile, a Greanwesd Map of 1822 and & Day and Masters Map of
1782. The owners of adjacent land had been notified and it ig
accepted that they weuld have title to the Lane; the Couneil
does not own it.

The Pocumentary Evidence
10. The order is based solely on documentary evidence,
including the additional research by the former Aven County
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Council. The firet reference to Copthorn lane is found in the
Manerial Court Papers of 23 October 1747, as follaws:

‘wa present Thomas Organ Senior and James Lovel to make or
shear their hedges against Copthorn Lane in three menths
on the panalty of ten shillings sach, *

11. The Day and Masters Map of 17802, the Hudge ©0ld Serles
Ordnance Survey Map of 1817 and the 1822 Gresnwood Map all show
Copthorn Lane as an enclosed road; the firet twe of thess
souraes are highly regarded. The Burrington and Wrington Tithe
Haps of 1839 both show the Lane as an untithed, enclosed read;
the Maps are stamped and signed by the Comnissioners. The 1886
Ordnance Survey Map shows and names Copthorn Lane, indicating
that it was wider at the northern end; it alse shows an
adjacent, parallel footpath over scme of the route,

12. The Railway Flans show Railway Mo.l as running frem Yatton
to Blagdon. Rallway NWo.2, a short spur to Burrington, was never
buillt. Copthorn lane was given the number 12 and the Reference
Book of ‘Lands to be Taken' records No.l2 as,

Road, Owners or reputed ownars, Oocupiers,
Copthorn Lane The Semerset County Council The Public
and the Axbridge District

Ceuneil

Hos.34,38 and 43 alsc have the occcuplers recorded as being the
public and all of these routes are nev metalled public
highways.

13. The 1303 Ordnance Survey Map shows the Railway crossing the
Lane, but the parallel footpath is no lenger shown. The 1910
Finance Act Map does not indicate the status of Copthorn Lane.
The Burringten and Wrington Inclosure Award of 1914 shows
Havyatt Green coloured green to depict the area as common;
public roads and bridleways over the commone are coloured
brown; Copthorn Lane is not coloured and not shown asz a part of
the Havyatt Common. The County Surveyor's Record Map of 1929
does not indicate a publicly maintained highway aver the Lane.
The 1331 Ordnance Survey Map shews little change from 1903; the
1575 Nap shows the Railway as dismantled,

14. It ie conceded that none of the historic maps is conclusive
as to the status of the route, that there could have been
limitatiens on their uees, that there is no evidence of usage
and that alternative routes were available for vehiclas. The
Railway records contain no referspce to bridleways as such and
B0 there is no indicatlon of how they might be shown, 1f not as
roads. Wevertheless, The Wrington Vale Light Railway order of
1887, which ameng other things sopowered Lhm rallway company To
cross specified roads on the level, dessribes No.l2, which is
Copthorn Lans, on page &, at paragraph 17, as a “Public
Carriage Road-.
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Parigh Survey and Definitive ¥ap

15. The guidance notes provided to parish councils in the 19508
instructed them to classify sach route as a footpath, bridleway
or CRF or CRE (Carriage Road Footpath or Bridleway). The
original survey carde appear to have survived and th: card for
AXLOS108 records the Kind of Path as *B.R.¢ with CRF/CRB
crossed out; the description ineludes the words,

‘e.. Crosses over the Railway line. After & further
jsoyds, it enters wrington Parish as F.P. .... After 100
yards ... another streteh of some 80 yards appears in
Burrington Parish agailn... The Lane is very much blocked.

The card for AX30/67 in Wringten is hand written and not signed
or stamped; it too recorde the Kind of Path as *B.R.’ , with
CRF/CRE crossed oat, and the description refers to tha
connections with 1o0/108.

16. The Draft, Provisienal and Final Definltive Maps all show
the route as Bridleways and of the total of 24 cbjections to
the Maps, none referred to Copthorn Lane. The Relevant Date of
the Definitive Map iz 26 Movember 195€ and it has not since
been reviewed.

Evidence of the Roplicant

17. CGreen lanes are what 1= left of a network of carriageways
which preceded the motor vehlele; they should be recorded asz
byways; issues of suitability are irrelevant. Copthorn Lane wes
shown ungated on the Burrington Tithe Map; it is a direct link
northwards to Havyatt Green. It is conceded that there is ne
evidence of historic usage by vehicles.

18. The Railway Plans should be sufficlent in themselves to
sustaln confirmation of the Order. Highways were described in
various ways, 'Occupation roads', 'Footpaths', 'Drove or Lane'
and 'Road', 'Roadway' or 'Public Road'. The term 'Bridleway' is
not used and thersfore if Cepthern Lane is not an all-purpose
highway, it is not a bridievay either; the fact that it has a
name indicates that it was mcre than & bridleway, and the north
eastern end, between point M and Ashey Lane, is an unclassified
caunty road.

[} A k]

1%. The Report to the Highways and Transport Sub-Committass of
the Aven County Couneil, in July 1993, recommended that an
order should not be made, but @ Sub-Committes resclved to
make a Bite visit and teo seek a further report. In November
1893, it resolved that & modification erder should be made.
Following receipt of cbjections, ancther site visit wis made
and, in April 1995, it was dacided that confirmatien should be
sought on the grounds that there was evidenca that ths Lane
<owld have been wider in the past, namely,
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= the older hedgerows indicating a width of about 20 feet:

- erosion of the level of the Lane, revealed by tres roots at a
higher levalj

- the higher level of the land on either side;
- the sncrcachment of vegetatilon;
= and the documentary evidence.

20. The objection by the Weoodspring District councll was
withdrawn by the Morth Somerset council, conseguent upon the
transfer of jurisdiction from Aven County Council,

Sumning Tp

21. The Railway Clauses Consolidation Aot of 1845 doss not
centain an explicit indication of the purtcna in identifying
the 'occcuplers' of land; the owners were ldentified in order to
serve notice. Section 10 establishes the evidential value im
law of railway rlnna and reference bocks and Sectlon 7 provides
for the corraction of errers or omlesions.

22. Section 46 i headed 'Crossing of Foads = Level crogaings!,
and conteins the fellowing:

‘If the line of the railway cross any turnpike road or
public highway, then (oxcapt where otherwise provided by
the special Act) aither such road shall be carried cver
the railway, or the railway shall be carried over such
road, by means of & bridge..... Provided always, that,
With the copsent of two or more justices im petty
sessions, as after mentioned, it shall be lawrful for the
company to carry the railway across any highway, othar
than a public carriage road, on the level,*

23. However, it ie conseded that Zection 47, headed 'Provision
in cases where roads are crossed cn a level' establishes the
following requiremsnts:

“If the railway eress any turnpike road or public carriage

on a lewvel, the company shall erect and at 81l times
maintain good and sufficient gates acress such road, on
each side of the railway... and shall employ proper
persons to open and shuot such gates; and such gates shall
be kept censtantly closed across such road on both sides
ef the railway, except during the time when horses,
cattla, earts or carriages passing along the same shall
have to cross such railway;...*

And it is accepted that no evidence is available to show that
gates were inetalled cn Copthorn Lene.
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24. Navertheless, the test iz one of balance of probability and
the Council believes that, on balance, there were vehicular
rights over Copthorn Lane in 1855: that is what is meart by the
term 'Fublic Carriage Road?.

Bupperters

Woodspripng Bridlevave Association

25. The documentary evidence clesrly shows that Copthorn Lane
ie an aneient highway and should be a BOAT. Once the route is
cleared back to its criginal width there are many carriage
drivers who will wish to use it to avoid other more dangereus
lanes. The representative notes that theres are two routes
across Havyatt Green, coloured in brown on the Burrington
Inclosure Award, and identified as carriageways and bridleways.
It is conceded that the Association has no evidence of
vehicular use of the Ordsr routa.

Cyelists Touring Club

26. Tha term 'green lane' is not a statutery one and could be a
carriageway, bridleway, footpath or private lane. However, the
Order route is already a public bridleway and thie does not
prejudice the existenca of higher rights. Although pedal
cyclists may use bridleways, the Lane is considered to he an
old public carriageway and the hicher status may encourage
better maintenance; a bridleway can be pleoughed.

27. The Inclosure Award of 1911-13 contains the words, ‘po
person shall ride over or upon any part of the Commons other
than a carriage road or bridleway’. The Rallway Flans say that
the land was owned by Somerset County Council and the Axbridge
District Council but this was not so; all highways run over
private land unless it has been publicly purchased, as for
motorways. The Tithe Maps are good evidenca: they shew that the
Lane had a continueus line each side, was not gated and was
exoused from tithing.

£8. Copthorn Lane forme a crossroad with the read from
Burrington; it is impossible to believe that vwehicles turned
left or right to go to Havyatt or Wringten when they could go
straight ony however, it is conceded that no evidence can be
cffered of vehicular usage. The width makes no difference; many
recognised public carriage roads were as narrow, and the
histeric width is indicated by the maps. Disused rosds shrink
and become narrow; as they wear down the banks fall inwards:
hedges produce others inside them,

28. The footpath shown on the 1886 Ordnance Survey Map im
typical of paths used as a refuge from vehleles on a narrew
lane but it is conceded that it could ales have arisen ss an
alternative to walking on a wet and muddy surface,

35



The Trail Riders Fellowship

30. The Fellowship would not wish te see any great change in
the character ef the Order route. The Rallway Plans and
asscciated decuments were all covered by a comprehensive system
of Acts of Parliament and are therefore good evidence. Ona can
be certaln of the details: there were adequate provieiens for
ocbjactien. The Crdnance Burvey Maps are good evidence of width,
The representative has ridden the route annually since 1985,
with others; it is not accepted that this is an offence because
the Fellowship is confident that higher rights exist.

objectors

Ihe Ramblers' Assoclgtion

31. Wo firm evidence ha=s been provided to show that vehisular
rights exdst. There is no dispute about the depiction of the
Lana on historic =meps; it is an anclent rcute but that does not
imply use by vehicles; the rights established would be
appropriate te its limitations. With reference to the Rallway
Flans, as there Were no other bridle roads which crossed the
line thers is no way of knowing whether they would have been
depicted differently. There is no avidence that those who drew
up the 1897 Order did other than assume that all the lanes were
carriage roads, as were Langford Lane and Ashey Lane.

3. The Burrington Enclosure Award showe Copthorn Lans
unccloured which would indicate that it was not a carriage
road, bridleway or footpath. The Tithe Maps only tell us
whether the lanes were productive or net cultivatad, The
Finance Aot Map provides no assistanca.

33. In ‘Burringtom Church and Village - a Short History', Mr
Christopher Marsden-Smedley says on page 7,

“.. In 1814 there was a discussion on the building of the
new road from Burrington to Wrington, this presumably
Ashey Lane. Bafore tg;n the narrow and overgrown path from
the bottom of the village straight across the flelds
towards the A38 would have been the guickest way, but it
would never have been wide enough for carriages...-*

Thizs ecanfirms the severe limitations which would have precluded
carts and carriages frem using it. It is at one point only 1.25
metres, between the hedge and a trees stunmp; it is acknowledged
that Copthorn Lane lies cn a direct route frem Burringten te
Havyatt Green but carts and carriages would have been able, at
little inconvenience, to use other parallel routes.

34. Mr Mareden-Smedley believes that he cbtained the
information in the guetation frem the Vestry Boock of Holy
Trinity Church, Burrington; he advises that many duties of &
local authority were at that time vested in wardens whome
activities ware reserded in them; the volume held locally went
back to 1838 but the earlier ones are held in Taunton. As to
tha new road being Ashey Lane, this was, as stated in the book,

7
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only an assumption on his part; he is content to ascept that
Ashey Lane was already shown on earlier maps.

A Co-Owner of Havvatt Green Farm

35, The Owner's family have lived on this farm since 1516. The
Lane has been blocked and the water has drained down it
northwards for all of that time and thers were never any gates
at the railway crossing; gride were installed on either side of
the Lane to prevent cattle straying on to the rallway. cattle
could not get up there in the 1940s, The width has always been
restricted; that is evident from the trees.

36. Gypsies camped in the top end betwean 1910 and 1%2C and, as
a result, a gate was put in at that time. Foad Ne.51029 does
not extend as far as polnt M on the Order Map; a letter of

5 March 1969, by the County Surveyor, advised the owner's
father that it only extends about 120 yards from Ashey Lane and
that, beyond this peint, it is considered to be the
responsibility of the owners.

37. At the time the Tithe Haps were drawn up, there were many
snall fields down either side of the Lane, the hands of
different ewners and tenants, and the Lane provided them with
access to their flelds and to the pond. As fields were enlarged
and carts became more common, Ashey Lane was probably used and
Copthorn then fell into disrepair.

J8. cast iron signs were put up around the Common in about 1515
and ocne of these gtood at the southerm end of Copthorn Lane;
the remains are there today and a sinilar ene is available at
the inguiry. It advised people of the Bylaws, on the authority
of the Conservators, and these excluded vehicular access to the
Commaon. So Copthorn Lane was regarded as a part of the Commeon.

Hritten Represantations

39. Burrington Parish Council believes that the route is
totally unsuitable for a BOAT and that the junctien with the
A158 ls extremely dangerous. Ivor Keel & Scna belisve that the
Lane is too narrew and vehicles would not be able to pass each
othery they alsc note the same quotation from Mr christopher
Marsden-Smedlay's book; Af the Order ls sonfirmed, use of the
Lane should be restricted in the intereste of wildlife.

CONCLUSIOKRE

40. Section 53(Z) and {3)(c)(ii) of the Wildlife and
Countryeide Act require, among other things, that the surveying
authority shall keep the Definitive Map under review and make
such modifications as appear requisite in response to the
discovery of evidence which, when taken together with all other
relevant evidence avallable to them, showe that a right of way
which is on the Map cught to be of a different description.
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41. Tt is undisputed that the Order route, known as Copthern
Lane, is an ancient public highway (Paragraphs 25 & 31) yet I
find that the much of the evidence presented (Paragraphs
11;12,13,16 & 27) only serves to conflram that fact. The salient
issue, however, is whether that public highway can be shewn to
have higher rights than these of & bridleway and I find that
this claim tests crueially on one phrase, namely the
deseription, in the 1857 Order, of Copthorn Lane as a “Public
Carriage Road’ (Paragraphs 14 & 24). There is no evidance at
all of past vehieular use of the route (Paragraph= 14,17,2% &
28) and no other definitive reference to the status of the
Lane, in the various documents.

42. I acoept that the Railway Order has statutery force and
that the detalls would therefore be valld evidence in law
(Paragraphs 21 & 30). Nevertheless, errors were not impossible:
they were anticipated by Sectien 7 of the 1845 Act (Faragraph
21) and this provision could not guarantee that they would be
put right. I must therefore take Into account the evidence
given to the effect that an error may have been made or that
the descriptien ‘Public Carriage Road® was used in the Order to
cover a wider range of highways (Paragraphe 14,18,31 & 32).

43. Paragraph 17 of the Order was made necessary by the
provimiens of Bection 46 of the 1845 Act (Paragraph 22); thie
section requires the railway company to provide a road er
reilway bridge wherever a rallway cresses ‘any turnpike road or
public highway®; I note that the words used encompase more than
just carriage roads., Although a concession may be granted by
two justices, authorising the use of a level crossing in place
of a bridge, the provise, at the end of Section 46, makes clear
that such concessiocns can only be sought for roads which are
not ‘public carriage roads*,

44. However, Section 46 also indicates that its provisions may
be circumvented by the ‘special Act’, which T take to be the
1897 Order (Paragraph 14) in this case. Thus, if the railway
company wished to use level crossings on public carriage roads,
the necessary authority had te be cbtained in the special act.

45. In my view, this explains why all eight of the roads listed
at paragraph 17 of the Order are described as public carriage
roads; for any reoad, positively identified as baing of a lesser
status, concessions could be cbtalned later. Two of the
conceselons scught at paragraph 17 are for creesings on Railway
KHo.2, which was never bullt (Paragraph 12). Thus I conclude
that it was in the interest of a railway company ts ensure that
every possible case which might arise, of crossing a public
carrlage road, was covered in advance, in the speclal Act.

46. Secticn &7 then places on the company mandatory
regquirements for level crossings (Paragraph 23), and here the
wording used dees specify that they are required for fpublie
carriage roads‘; these requirements include the erection of
gates and the provision of personnel to man them. The Owner of
the land, whose family have cecupied the farm since 1916, is
quite clear that there were never any gates tc ths crossing on
Copthorn Lane (Paragraphe 23 & 35).
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47. I balieva that this evidence 1= corroberated In two wayst
firstly, the Owner recalls that there were cattle grids, on
either side of the Lane, to prevent cattle straylng on to the
line (Paragraph 35); and secondly, there is ne trace on the
ground, in the visinity of the crossing, of any foundations or
posta which would certainly have been needad to carry the gates
(Faragraph 6); when the railway was dismantied, all feur of the
terminal posts for the fencing, at the crnsling, ware left in
position; they are there today and I am satisfled that complete
removal of these features would have been a great deal easlaer
than cemplete removal of a level crossing.

48. Thus, on the balance of probability, I conclude that no
level crossing, of the type required by Section 47, wvas
constructed on Copthorn Lane, even though provision had been
made for one in the special Act. I note that no amendment
actien appears to have been taken to delete the concegslon for
Copthern Lane but, equaily, no amendment action was taken to
delete the concessions for Railway No.?. T can only concludas
that no interests wers prejudiced by allowing them to stand.

4%. If Copthorn Lane had, in fact, been a public carriage road,
then a bridge or a level crossing would have Been a clear
statutory requirement of the 1845 Act: acoordingly, I conclude
that, on the balance of probability, it was not one. The Order
does not therefore meet the eriteria contained in Section 53 af
the Wildlife and Countryside Act 1981, I have taken into
account all cther matters ralsed at the inguiry end in the
written representations but they do not outweigh the
conslderaticne leading to ny decision,

DECTISION

30. For the above reasons, and in exercise of the powers
transferred to me, I have decided not to confirm the order,
Both coples of the order are secordingly returned.

51, ies of this letter have been sent to the cbjectors and
ether interested persons.

Yours faithfully

Qfﬁ)@%«\\

Fonald Holley CE FRAeS MIMochE MIEE
Inspectar

Appendix A! List of Appearances
Appendix B: List of Documents, Plans and Fhotographs
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DOCUMENT 2

“The Wrington Vale Light Railway” by Avon Anglia Productions

ISBN 090546611X.
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